











(2). supra.) But that configuration would have forced the Commission to join
working-class communities such as Lomita. Hawthorne., Lawndale. and the
eastern portion of Torrance with the more affluent coastal communities.
(See generally Appen. 518-548, 549-606.) The Commission decided to keep
these communities separate from the coastal district (District 33) because
“[t]here is quite a divers[ity] in economics between those that have homes right
along the coastal area in just a — just a few miles away. So. you're seeing a ...
very different standard of living just a few miles away from the coastal areas.”
(Appen. 558: see also id. at 568 [commenting that if Lawndale and Hawthorne
were included in the coastal district: “there [would be] very little connection
with the beach .... [T]he two extensions of that [proposed] districts are very

privileged. and the middle district is just not™].)

Similarly. “the city of Lomita [which was ultimately included in District
43] has close to 54 to 55 percent of the people there [who] are renters. In
Gardena [also in District 43], 50 percent of the people who live there are
renters. And Rolling Hills Estates [in coastal District 33], 90.5 percent are
homeowners.... Rancho Palos Verdes [in coastal District 33] is 80 percent
owners, and has a median income of $129,000 per family.” (Appen. 576-577;
see also id. at 571 [the coastal district “keeps the Santa Monica Mountains
together, and it keeps the whole coastline together. It also happens to be
correlated to higher income areas™].) The Commission wanted to “group the
high value — hi[gh] status or high value communities together with these beach
cities.” and these concerns are a higher priority than compactness under Article
XXI. (Appen. 586: see id. at 589 [“compactness is pretty far down on our list,
and communities of interest and socioeconomic commonalities is above

compactness’].)



The Commission also focused on the unique concerns of residents in the

“core” of Los Angeles, who did not want to be linked with a coastal district:

This is the area where unemployment is the highest,
gang violence, hospital care, There is only one
trauma center there. Schools are overcrowded, crime
rates are high. streets, infrastructure, urban decay is
occurring because the City doesn’t have a budget to
maintain certain social services, and overcrowded
busses, lack of job training programs.

(Appen. 559: see also id. at 561 ["But the underlying point of that was an
economic Community of Interest for all three of those districts.”]; 580 [noting
that “economic, educational social services, even the services provided for law
enforcement, all of those things would be better recognized in” the
configuration that resulted in Districts 37, 43, and 44]: 588 [agreeing that
Districts 37, 43. and 44 “better capture[] several interests. whether you look at it
as socioeconomic interest along the coast. lower income. working class, in

many areas, you know. really quote depressed communities.”].)

In addition, Congressional Districts 37. 43, and 44 “kept the Inglewood,
Lennox. and Hawthorne [communities of interest] together, which we’ve heard
so much about. You know. it also kept the historic Japanese Community
together.” (Appen. 571.) “The Torrance Memorial Medical Center is also right
in that area [in District 43]. So, that community, the ambulances come from
there to there, and that the quickest medical — the closest medical facility. You
have the [Pacific Coast Highway]|, and you have Lomita Boulevard.” (/d. at
396: see also id. at 624 [“the 710 Freeway, which is on the [eastern] edge of this
district [District 44] runs along the cities that are being impacted
environmentally, so they would have a little more to say in terms of the

management of the environmental issues™].)
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The Commission also focused on some of the common concerns for
residents in the area surrounding the Los Angeles International Airport, which
is in District 43. “[I]f you think about the kind of funding that goes. you know,
to education. healthcare, transportation, this is why we thought it was important
to keep the airport together in the Congressional incarnation, these are all things
that require federal funding.”™ (Appen. 571; see also id. at 622-623 [“that area is
linked with the airport. it’s right under the flight pattern and they have worked,
as well as Westmont to the south. closely with the airport. the Bureau of
Airports to mitigate, sound proof. and deal with sound proofed and weatherized

windows.™].)

In short. Congressional Districts 37, 43, and 44 are the result of the
Commission’s thoughtful and comprehensive effort to group local
neighborhoods and local communities of interest together, where practicable,
which is exactly what Article XXI requires. The Commission exercised its
judgment and decided against a different configuration that would have resulted
in an African American-majority district (which was not required by Section 2
of the Voting Rights Act). The Commission’s reasons for rejecting this
alternative configuration were based on socio-economic and other race-neutral

concerns.

c. The Commission Was Not Required to Ignore
Race when Drawing Districts 37, 43, and 44.

Radanovich overlooks the overwhelming and unrebutted evidence that
the Commission adhered to the traditional redistricting criteria set forth in
Article XXI when drawing Congressional Districts 37, 43, and 44. He claims
that race predominated in drawing these districts because the Commission
“exploited™ the “detailed racial data™ available for these areas. (R’vich Pet. 59.)

Radanovich's racial gerrymandering claim fails as a matter of law because he
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blurs the critical “distinction between being aware of racial considerations and

being motivated by them.™ (Miller, supra. 515 U.S. at p. 916. italics added.)

Each of the challenged Congressional districts is ethnically diverse.
District 37 contains 20.82% Latino CVAP; 34.03% white CVAP; 34.52% Black
CVAP: and 9.37% Asian CVAP. (Appen. 736-737.) District 43 contains
28.72% Latino CVAP; 24.20% white CVAP: 32.76% Black CVAP: and
12.74% Asian CVAP. (/bid.) District 44 contains 69.34% Latino voting age
population and 49.06% Latino CVAP; 14.04% white CVAP; 27.87% Black
CVAP: and 6.63% Asian CVAP. (/bid.) These statistics demonstrate that there
is no single “majority” voting in the affected areas. Such diverse demographics
alone seriously undercut (or preclude) any equal protection claim. (See, e.g.,
Cano. supra. 211 F.Supp.2d at p. 1217 [rejecting equal protection claim where
“the districts at issue here are diverse and multi-ethnic: each contains a variety
of racial and ethnic groups: none unites any single group of individuals within

its borders for the purpose of permitting that group to exercise hegemony™].)

The Commission was no doubt aware of these racial demographics and
took them into account when drawing Congressional Districts 37, 43, and 44.
Indeed, the Commission was required to consider race throughout the line-
drawing process; otherwise it would have risked violating the Voting Rights Act
by not drawing majority-minority districts where required. But the Commission
also considered socioeconomic, geographic, commercial, environmental, and
other factors when drawing each of its districts. Radanovich does not and
cannot show thal race predominated over these other factors in the line-drawing
caleulus. (Miller, supra, 515 U.S. at p. 916 [“Redistricting legislatures will, for
example, always be aware of racial demographics: but it does not follow that
race predominates the redistricting process.”]; see also Easley, supra. 532 U.S.

at pp. 241-242 [noting that race can permissibly be “a motivation™ for drawing
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districts, so long as it is not “the predominant factor™, internal quotation marks

omitted].)

Radanovich isolates the statements of two Commissioners during one
hearing, taken out of context, and then argues that these statements prove that
race dominated the entire line-drawing process for the Los Angeles districts.
One of these Commissioners expressed concern about the implications of
creating an African American-majority district in southwest Los Angeles
(which the Commission ultimately did not do). This Commissioner opined that
intentionally creating an African American-majority district that was not
required by Section 2 of the Voting Rights Act may have made it more difficult
for African Americans to run and be elected in neighboring districts. (R’vich
Pet. 58-39.) A second Commissioner expressed her view that part of the
Commission’s job was to provide fair and effective representation for
minorities. (/d. at 59.) These two Commissioners’ statements demonstrate. at
most, the Commission’s awareness of race during the process and the fact that

race was one of the factors considered.

Even viewed in the light most favorable to Radanovich. these
Commissioner statements are analogous to the statements of the legislator in
Easley, supra, who testified that the newly drawn districts satisfied the need for
“racial balance.” (Easley. supra. 532 U.S. at p. 253.) Easley found that
statement wholly insufficient to invoke strict scrutiny because it established
merely “that the legislature considered race, along with other partisan and
geographic considerations: and so read it says little or nothing about whether

race played a predominant role.” (Ibid.)

[n any event, to the extent the Commission discussed the implications of

creating an African American-majority district in southwest Los Angeles. and
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ultimately decided against it. that discussion was “not just about race.... This
[area] is where Black and Brown, and lower income Whites, and lower income
Asians are focused. And we just don’t — that area will have less representation
and less focus than it traditionally has had.” (Appen. 359.) In other words, the
Commission was “looking at it from a socioeconomic point of view [rather
than| from a purely racial point of view.” (/d. at 569.) Commissioners voted
for Congressional Districts 37. 43. and 44 “not because of [any statements made
about race], but because of the economic situation that has been brought
forward by other Commissioners. And I just wanted the record to show that it’s
not because I'm concerned about how many people of difference races are

going to get elected here ...." (Appen. 590-591.)

In sum, the Commission was not required to ignore race when drawing
the new districts. The Commission properly considered race as a factor, but by
no means the predominant factor. during the redistricting process. (Compare,
€.2.. Shaw v. Hunr (1996) 517 U.S. 899, 906 [applying strict scrutiny where the
legislature had admitted its “overriding purpose™ was to create two majority-
Black districts], and Vera, supra, 517 U.S. at p. 962 [similar], with Lawyer v.
Dep't of Justice (1997) 521 U.S. 567, 582 [affirming redistricting plan where
race did not predominate over traditional redistricting criteria].) Consequently,
Radanovich’s assertions of racial gerrymandering fail to meet the “demanding”
standard needed to show that Congressional Districts 37, 43. and 44 are
“unexplainable on grounds other than race.” (Easley. supra. 532 U.S. at
pp. 241-242))

2, Congressional Districts 37, 43, and 44 are
Rationally Related to Legitimate State Interests.

Congressional Districts 37. 43, and 44 easily pass rational basis review

because they are based on a reasonable application of the legitimate state
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redistricting criteria set forth in Article XXI. As explained above, the
challenged districts (a) meet the stringent population-equality standard for
Congressional districts, (b) comply with the Voting Rights Act, (c) are
geographically contiguous. (d) respect the geographic integrity of counties.
cities, local neighborhoods, and local communities of interest to the extent
possible, and (¢) are as compact as practicable under the circumstances,
including the fact that several of the surrounding districts were drawn as Latino-
majority districts in consideration of Section 2 of the Voting Rights Act.

Radanovich’s equal protection claim therefore fails.

G.  The Challenged Districts Were Not Drawn to Benefit
Incumbents.

Radanovich also argues that the Commission drew Congressional
Districts 37, 43. and 44 “to construct three politically gerrymandered districts to
protect the current incumbents in those [districts].” in violation of Article XXI.

(R’vich Pet. ¥ 28; see also id. at 53.) He is wrong.

Article XXI provides: “The place of residence of any incumbent or
political candidate shall not be considered in the creation of a map. Districts
shall not be drawn for the purpose of favoring or discriminating against an
incumbent, political candidate, or political party.” (Cal. Const., art. XXI. § 2.
subd. (e).)

As noted above. the Commission held more than 70 business meetings
and 34 public input hearings in 32 cities—all of the public meetings were live-
streamed, captured on video. and placed on the Commission’s website for
viewing at any time. And transcripts of the meetings were placed on the
Commission’s website. Yet Radanovich does not refer to the slightest shred of

evidence (and there is none) indicating that the Commission drew Districts 37,
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43, and 44 (or any other district) in consideration of an incumbent’s residence,

or for the purpose of favoring an incumbent.®®

To the contrary, as discussed above in Section IV.C. supra. the
boundaries for Congressional Districts were the result of a careful process that
considered all the Article XXI redistricting criteria. The Commission balanced
competing concerns. grouped shared interests together in a way that made
sense. and attempted to minimize to the extent possible the division of cities and
local neighborhoods and communities of interest. The Commission gave no

consideration to incumbency in its redistricting calculus.
Radanovich’s “political gerrymander” claim therefore fails.

H.  Radanovich Has Failed to Allege Facts Showing That the
Commission Unreasonably Applied the Criteria for
Compactness and Geographical Integrity (His Third and
Fourth Causes of Action).

1. The Core Premise of Radanovich’s Claims—That
Article XXI’s Criteria Were “Adopted Nearly
Verbatim” from Prior Law—Is Wrong.

Radanovich’s Third and Fourth Causes of Action are fatally flawed
because they are premised on a misunderstanding of Article XXI's compactness
and geographic integrity criteria. By copying verbatim the same flawed

argument from the Vandermost petition based on Quinn’s unsupported legal

% Radanovich refers to the statement of one Commissioner who
expressed concerns during a hearing about packing the African American
population of south Los Angeles into a single district. (R’vich Pet. 58-39.) But
there is no evidence or legitimate inference that this Commissioner’s concerns
included incumbent-protection. Rather. the Commissioner’s focus was on the
ability of African Americans to elect candidates of their choice (regardless of
incumbency) in this part of the County.
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opinions, Radanovich argues erroneously that Propositions 11 and 20
“incorporated™ the criteria used by the map-drawers in Reinecke II and Wilson
IV, and thus concludes that the Commission was required to apply these criteria
as the masters applied them. (R'vich Pet. 19 50. 62-65.) As discussed in
Section ITI(A), supra. this argument ignores the plain language of Article XXI.
which establishes different criteria and required the Commission to follow a
different order of priority than the masters did in Reinecke II and Wilson IV.
Radanovich’s fundamental misunderstanding of Article XXI's criteria dooms

his Third and Fourth Causes of Action.

Moreover, even without regard to Proposition 11 and 20’s amendments
to Article XXI, Radanovich is simply wrong that demonstrating differences
between the Commission’s application of the criteria and the masters’ line-
drawing judgments in Reinecke II or Wilson 1V would suggest a constitutional
violation. (R'vich Pet. 9 50.) Neither Reinecke II nor Wilson IV held that the
criteria must be applied the same way the masters applied them. Rather, the
Court recognized that there inevitably will be many ways in which the line-
drawers will exercise discretion, and that redistricting decisions should be
approved “if they appear to reflect reasonable applications of the [applicable]
criteria, even though alternatives urged upon [the Court] may appear equally
reasonable.” (Reinecke II. supra. 10 Cal.3d at p. 403; see also Wilson IV, supra.
1 Cal.4th at p. 729.)

For example, nothing in current Article XXI requires the Commission to
“divide the state into geographic regions™ (R’vich Pet. 61-62), let alone to
divide the state into the specific regions that were used in prior redistricting
efforts. (Reinecke II. supra, 10 Cal.3d at pp. 412, 418; see also Wilson IV,
supra. 1 Cal.4th at pp. 719, 768.) Current Article XXI requires no such division

and Proposition 11 removed any reference to “geographical regions.” which
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Reinecke IT and Wilson 1V construed as referring to mountain ranges, valleys,
and coastal and desert areas. (Reinecke II. supra, 10 Cal.3d at p. 412; Wilson
IV, supra. 1 Cal4th at p. 719.) Following Radanovich’s proposed approach. by
contrast, would have handcuffed the Commission’s ability to comply with
higher-order criteria. The masters’ approach in Reinecke II and Wilson IV was
one reasonable approach. but not the only reasonable approach, and clearly not

the approach mandated by current Article XXI.

2.  The Commission Reasonably Applied the
“Compactness” Criterion.

Radanovich’s Third Cause of Action alleges that four Congressional
Districts in or neighboring Los Angeles County (26, 27, 33, and 47) violate
Article XXI's fifth level criterion “to encourage geographical compactness.”
(R'vich Pet. 22-27.)°" As discussed above. creating Latino-majority districts in
Los Angeles County to satisfy VRA Section 2 (Congressional Districts 29. 32.
34, 38, 40 and 44) significantly limited the options for drawing surrounding
districts, including those challenged by Radanovich on compactness grounds.
(Section V(A)(2)(b). supra.) Radanovich ignores the effect of drawing these
Latino-majority districts in consideration of VRA Section 2—which he does not
challenge—and bases his compactness challenge on his claim that the
Commission created racially gerrymandered districts to benefit African

American incumbents, which supposedly caused these surrounding districts to

o7 Although styled as a claim for violation of “Art. XXI, §2(d)(3):
Violation of Geographic Compactness and Contiguity Requirements.”
Radanovich cannot seriously contend that any Congressional District violates
the contiguity requirement, since each part of each district is connected through
an unbroken sequence. (Vera, supra. 517 U.S. atp. 1017, fn. 16 [*contiguity™
means the district is unbroken, permitting “any candidate, map in hand, to visit
every residence in her district without leaving it”].)
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be non-compact. (R’vich Pet. 25-26.) Because the racial gerrymandering claim

lacks merit (Section V(D). supra), this dependent claim also fails.

Moreover, none of these districts has any of the indicia of non-
compactness that courts have recognized. None has a “bizarre” shape. (Vera.
supra, 517 U.S. at p. 965.) Nor has Radanovich presented any evidence
showing that residents of these districts cannot relate to one other or their
representatives. (Wilson IV, supra. 1 Cal.4th at p. 719: Shaw. supra. 509 U.S.
at p. 644.)

As set forth below, the record demonstrates that each of the districts
challenged by Radanovich was drawn to the extent practicable and without

violating higher-priority criteria, to encourage geographic compactness:

Congressional District 33. Radanovich references the “elongated”

shape of Congressional District 33 and a “narrow finger” in this district near
Dockweiler Beach. (R'vich Pet. 25.) The Commission drew this district to
keep the coastline together in light of (1) extensive public testimony regarding
the shared interests of the people living within this district (see Section
V(D)(2)(b), supra; see also Appen. 697). and (2) because Malibu “sits with this
huge expanse of zero population™ and “in order to get population to build a
district” the Commission determined reasonably that it was necessary 10 extend
the district down the coastline. (R’vich RIN 845-846.) Radanovich ignores
that the “narrow finger” he cites is immediately adjacent to the Los Angeles
International Airport, which the Commission found based on community
testimony was important to keep with neighboring Congressional District 43
because of common concerns of residents in that district. (See Section

V(D)(2)(b), supra.)
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Congressional District 47. Radanovich complains that this district

includes Long Beach and Orange County cities Garden Grove and Westminster,
and “divides the Orange County Asian Community.”™ (R vich Pet. 25-26.) This
community-of-interest argument, even if factually supported (which it is not).

does not establish a violation of Article XXI.

The drawing of this district was influenced by Congressional District 38
to the north and Congressional District 44 to the west. which were drawn in
consideration of VRA Section 2. It was also based on public testimony in favor
of keeping the Port within that Los Angeles district. (See Section V(D)(2)(b).
supra; R’vich RIN 803-804.) Once Districts 38 and 44 were drawn, the
Commission included Long Beach with cities in Orange County to the extent
necessary to satisfy the population-equality requirement. (R’vich RIN 803-
804.) The Commission took “a lot of time in trying to maintain the Orange
County and Los Angeles border. but [was| not able to achieve that goal through

several iterations™ in light of higher priority criteria. (/d. 804.)

Congressional District 27. Radanovich quibbles with the inclusion of
Glendora and Upland in this district. (R’vich Pet. 26.) The Commission
included both cities in this district to comply with the first-priority population
equality requirement. The decision to include Glendora in this district was also
influenced by neighboring Congressional District 32, which was drawn to
satisfy VRA Section 2. The Commission could not have included Glendora in
Congressional District 32, along with other foothill communities such as La
Verne. Claremont. San Dimas. Azusa. and Duarte. and still made Congressional
District 32 a Latino-majority district. (R’vich RIN 795-796. 955-957.)

Congressional District 26. In his Amended Petition filed October 6,

2011, Radanovich asserts for the first time that Congressional District 26 is not
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compact and “unnecessarily divided Ventura™ County by “diverting Simi Valley
to the Los Angeles County District™—i.e., Congressional District 25. (R’vich
Pet. 26-27.) This late-filed challenge also fails. As the Final Report explains,
the Commission placed portions of Simi Valley into this district to achieve
population equality. (Appen. 696.) In addition, the Commission received
“ample testimony™ reflecting similar communities of interest in Simi Valley and
Santa Clarita (a city in Los Angeles County), that warranted keeping those
communities intact. (R'vich RIN 888.) No basis exists for Radanovich’s
elevation of county lines over higher and equal priority considerations of

population equality and communities of interest.

Radanovich’s Amended Petition also tacks on a claim that the
Commission “inexplicably™ cut off Westlake Village from Los Angeles County
and placed it with Ventura County in Congressional District 26. (R’vich Pet.
26.) The Commission reasonably decided to place Westlake Village into
Congressional District 26 to achieve population equality and to “maintain[] the
major shopping and transportation services along Highway 101 and Highway
23.” which connect Westlake Village to neighboring Thousand Oaks and other
Ventura County cities.  (Appen. 696.) Placing Westlake Village in
Congressional District 33, as Radanovich urges. would have severed those

communities of interest.*®

% In addition, the Amended Petition contends that Congressional District
33 “should have been constructed westward along the coast and not have been
driven eastward™ and claims that Beverly Hills and Hancock Park “have no
community interest with those of the coastal communities.” (R’vich Pet. 27.)
That unsupported contention is wrong. As the Final Report explains. the
Commission reasonably determined that District 33"s “prominent beaches in
Southern California and many affluent inland communities in the Los Angeles
area” share the common characteristic of “a relatively affluent socioeconomic
urbanized area.” (Appen. 697.)
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In sum, the Commission reasonably applied the Article XXI criteria in
drawing the challenged Congressional Districts. Radanovich’s claims to the

contrary should be summarily rejected.

3. The Commission Reasonably Applied the
“Geographic Integrity” Criterion.

Radanovich’s Fourth Cause of Action alleges a violation of Article XXI,
section 2, subdivision (d)(4). for “unnecessary division of cities.” (R'vich Pet.
27-30.) Citing city splits in the Los Angeles County area (Congressional
Districts 27, 28, 32, 33, 37, 38, 40, 43. 44, and 47). he contends that “[m]any of
these city splits were unnecessary and were caused by population ripples from
the racial gerrymander that retains the three African American districts.”
(R’vich Pet. 27.) This claim fails as a matter of law because Radanovich fails to
allege facts to support his contention that any city splits were “unnecessary™ and
he ignores record evidence demonstrating that each of these splits was
necessary and appropriate to comply with Article XXI's higher and equal

priority criteria.®

Radanovich cites no evidence and provides no explanation as to why any
city split was “unnecessary™ (aside from referring to his racial gerrymandering
claim). As discussed above. Radanovich has failed to satisfy the “demanding”
standard for a racial gerrymandering claim. (See Section V(D)(2), supra.) His
challenge to city splits—premised on the racial-gerrymandering claim—

K ar. 7
necessarily also fails,”

% On a statewide basis, only 41 of 476 cities smaller than a
Congressional District were split. (R’vich RIN 159.)

" The mere existence of a city or county split does not per se violate the

geographic integrity criterion, (Wilson IV. supra, 1 Cal.4th at p.726; Nadler,

(Footnote continues on next page.)
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The Final Report demonstrates (as Radanovich acknowledges) that the
city splits were done to accommodate higher or equal priority criteria, which
Article XXI unquestionably permits. (Appen. 696-700: see also R’vich Pet, 28-
29 [citing Final Report].) As discussed above, creating Latino-majority districts
in consideration of VRA Section 2 (Congressional Districts 29, 32, 34. 38, 40
and 44) significantly limited the options for drawing surrounding districts in
Los Angeles County. especially given the strict population equality standard for
Congressional Districts.  In light of these higher-priority criteria, the
Commission satisfied the geographic integrity requirement for all challenged

Congressional Districts. Radanovich has offered no contrary evidence.

In addition, the Commission has discretion under Article XXI, section 2,
subdivision (d)(4). to weigh competing interests—including the integrity of
local “communit[ies] of interest”™—that are not defined by county or city lines.
In exercising this discretion. “[w]hen those same-level criteria were in conflict
and could not be simultaneously satisfied. the Commission chose the
configuration that best reflected the shared interests of the community.” (Final
Report, contained at Appen. 663.) For example. the Commission received
extensive testimony reflecting separate communities of interest in the city of
Torrance. The Commission heard testimony that “part of Torrance is actually a
Beach City, but part of Torrance is actually a more urbanized area that orients a
different direction.” (R’vich RIN 809.) In its discretion. the Commission
reasonably decided to split Torrance “in a way that was more consistent with
the [communities of interest] testimony regarding which portion of the city was

oriented to the beach.” (R’vich RIN 810.) Radanovich ignores these and other

(Footnote continued from previous page.)

supra, 137 Cal.App.4th at p. 1339 [geographic integrity “does not expressly
prohibit division of a city into different districts™].)
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[constitutional] redistricting criteria” only “if voters disapprove a certified final
map in a referendum.” (Cal. Const., art. XXI, § 2, subd. (j).) Even in that
instance, no modification would be necessary since the maps comply fully with

the constitutional criteria.

A.  Vandermost Has Not Shown That the Referendum Is
“Likely to Qualify” for the 2012 Ballot, Which Is a
Necessary Prerequisite to Filing Her Petition.

Article XXI. section 3, grants standing to a registered voter to file a writ
petition based on a potential referendum only where the referendum is “likely
to qualify™ for an upcoming election—a showing that Vandermost does not
attempt to make here. (Cal. Const., art. XXI, § 3, subd. (b)(2).) This plainly
stated standing requirement is consistent with the basic principle that courts
decide actual cases or controversies, not potential ones. (E.g.. Pacific Legal
Found. v. Cal. Coastal Com. (1982) 33 Cal.3d 158, 173 [claims relying on

“speculative future events™ are unripe for adjudication].)

Vandermost essentially concedes that, at minimum, it is too soon to tell
whether the referendum is even “likely to qualify™—she promises to provide
the Court “further notification™ if she gathers enough signatures to make it
appear that the referendum is likely to qualify. (V'most Pet. §4.) She provides
no information that would permit the Court to evaluate whether the referendum
has any reasonable prospect of qualifying for the ballot: The petition says
nothing about the number of signatures gathered to date, the rate at which the

proponents are gathering signatures, the process by which they are gathering
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signatures, or the adequacy or sources of funding (if any) for signature

gathering. (V'most Pet. 99 176-181 ._)“'rz

In short, there is nothing for the Court to decide concerning the potential
referendum. and the petition should be rejected to the extent it relies on
Vandermost’s Fourth Cause of Action. Absent a showing that the referendum
has a reasonable prospect of qualifying. her claim seeks nothing more than “the
resolution of abstract legal differences of opinion.” (Pacific Legal Foundation.
supra, 33 Cal.3d at p. 170: see also Wilson & Wilson v City Council of
Redwood (2011) 191 Cal.App.4th 1559, 1573.)

As the following section explains. Vandermost’s failure to show that her
referendum-based claim is ripe is not excused by her misreading of Article

XXI, section 3°s “likely to qualify and stay™ language.

B.  Vandermost’s Argument That the Certified Maps
Could Be Stayed Based Merely on a Showing That a
Referendum Is “Likely to Qualify” Is Wrong.

Vandermost seeks to excuse her failure to show that the referendum is
likely to qualify based on a misreading of Article XXI: She argues erroneously
that a showing that the referendum is *“likely” to qualify in the furure would
effect a stay of the Commission’s maps—and thus, by extension, that the Court
may address the referendum issues now, including by issuing an anticipatory

ruling that addresses the potential referendum. (V most Pet. 120-121.) Not so.

™ Vandermost's Petition notes that 504,760 valid signatures are needed
to qualify the referendum for the ballot. and concedes that as many as 780.000
“raw”’ signature (or more) may be needed given the problems typically
associated with authenticating signatures. (V'most Pet. § 177.)
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Article XXI. section 2, provides: “Each certified final map shall be
subject to referendum in the same manner that a statute is subject to
referendum pursuant to Section 9 of Article I1.” (Cal. Const.. art. XXI. § 2.
subd. (i); italics added.) This “same manner” was addressed in Deukmejian,
supra, where the Court explained that “under the mandate of article I of the
state Constitution, the filing of a valid referendum challenging a statute
normally stays the implementation of that statute until after the vote of the
electorate.” (30 Cal.3d at p. 656: italics added.)

Abundant additional authority confirms that a potential referendum
challenging a statute (or a redistricting plan) does not affect the challenged
statute or map—regardless of whether the referendum is likely to qualify:
rather, it is the referendum’s actual qualification for the ballot that renders the
statute or map technically inoperative. (See, e.g.. Santa Clara Ctv. Local
Transportation Authority, supra. 11 Cal4th at p.242 [a “constitutional
referendum can be invoked only against a statute that has not yet raken effect
and the filing of a referendum petition stays the effective date of the statute
until it is voted on by the electorate™]; Rider v. Cty. of San Diego (1991)
I Cal.4th 1. 22 [explaining that a referendum *is initiated by a petition signed
by a relatively small percentage of the electorate and operates to suspend the
effectiveness of a duly enacted legislative act that would otherwise go into
effect of its own accord™; George. C.J., concurring]): Midway Orchards v. Cty.
of Butte (1990) 220 Cal.App.3d 765, 781-783 [board of supervisors” resolution
was stayed where a referendum petition was properly presented for filing

before the resolution was scheduled to go into effect].)

Given this background. it is clear that Article XXI. section 3 contains a

grant of standing only (not a stay provision):



Any registered voter in this state may also file a
petition for a writ of mandate or writ of prohibition to
seek relief where a certified final map is subject to a
referendum measure that is likely to qualify and stay
the timely implementation of the map.

(Cal. Const., art. XXI. § 3. subd. (b)(2).)

Read together with its preceding sections, Article XXI. section 3 (b)(2)
states only that a voter may file a petition once she can provide evidence that
the referendum is likely to qualify—not that a showing that the referendum is

likely to qualify would by itself effect a stay of the Commission's maps.

Accepting Vandermost’s contrary interpretation of Article XXI, section
3(b)(2)—while ignoring Article II, section 9 and Article XXI. section 2 (i)—
would run afoul of the principle that constitutional provisions “should be read
together and construed in a manner that gives effect to each, vet does not lead
to disharmony with the others.” (Bighorn-Desert View Water Agency v. Verjil
(2006) 39 Cal.4th 205. 209.)

Therefore, even if Vandermost were able to show that the potential
referendum is likely to qualify, that would not provide a basis under Article
XXI to stay the Commission’s certified maps. Only actual qualification would

result in a stay.

C.  Even If, Arguendo, the Potential Referendum Was to
Qualify for Ballot (at Earliest in November 2012),
That Would Not Justify the Appointment of Special
Masters or the Adjustment of District Lines.

The Constitution sets forth the limited circumstances in which the Court

may consider adjusting district lines:



[1] “If the court determines that a final certified map violates
this Constitution™ (Cal. Const.. art. XXI. § 3 (b)(3)). or

[2] “If the commission does not approve a final map by at least
the requisite votes|,] or™

[3] “if voters disapprove a certified final map in a referendum,
the Secretary of State shall immediately petition the California
Supreme Court for an order directing the appointment of
special masters to adjust the boundary lines of that map in
accordance with the redistricting criteria and requirements set
forth in subdivisions (d), (e), and (f).”

(Cal. Const.. art. XXL § 2. subd. (j); italics added.)

None of the three conditions for appointing special masters or venturing
into the line-drawing process exist here. The potential referendum has not even
qualified for the ballot, let alone succeeded—and. of course, the Secretary of
State has not petitioned this Court for the appointment of special masters

following a successful referendum. (/bid.)

On October 7, 2011, the Governor signed Senate Bill 202, amending the
Elections Code to provide that any referendum that might qualify for the ballot
would appear during the general election in November 2012 The necessary
precondition to appointment of masters—that voters “disapprove a certified

final map in a referendum”™—could not happen for more than three vyears.

™ Article XXI, section (3)(b)(2), permits the Court to consider remedies
for a constitutional violation only i/the Court first determines such a violation
has occurred. As discussed above, the maps are constitutional in every respect.

| ™ See <http:/www.leginfo.ca.gov/pub/1 1-12/bill/sen/sb_0201-
0250/sb_202 bill 20111007 chaptered.pdf> (Oct. 10. 2011).



Moreover, even if the potential referendum were to qualify and succeed
in November 2012, the mandate of special masters at that time would be merely
to “adjust” the Commission’s certified maps (referred to as “that map™ in the
block quotation above) to comply with the constitutional criteria. (Cal. Const..
art. XXI, § 2, subd. (j).) Because, for the reasons discussed above. the certified
maps comply fully with the constitutional criteria, no adjustment by the special

masters would be necessary.

D.  Like in Assembly v. Deukmejian, the Certified Maps
Should Be Used for the June 2012 Election Even If the
Referendum Qualifies for the Ballot.

Finally. even if. arguendo, the potential referendum were to qualify for
the ballot and render the certified senate maps technically inoperative, the
approach taken in Deukmejian, supra. 30 Cal.3d 638. of using the certified
maps pending a vote by the electorate on those maps is eminently sensible and

would comport with the people’s will in adopting Propositions 11 and 20,

Deukmejian concluded that the challenged maps—which, like a statute,
were rendered technically inoperative by a referendum that had qualified for
the ballot—should be used anyway in the next election cycle because. inter alia,
(1) the challenged maps are based on current Census data and thus “far closer
to the constitutional goal” of equal representation (the highest criterion in
Article XXI) than the alternatives, and (2) permitting the voice of five percent
of the electorate who had signed the referendum petition to override the maps
would “perpetuate a potentially grave injustice on the majority of the people of
the state” who supported the redistricting process. (Deukmejian, supra,
30 Cal.3d at pp. 666, 670.)

Deukmejian’s conclusion applies forcefully here because under Article

XXI, as amended by Propositions 11 and 20, the people of this State are
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entitled to the benefits of the “open and transparent process enabling full public
consideration of and comment on the drawing of district lines™ that resulted
from the Commission’s multi-month public input and line-drawing process.
(Cal. Const, art. XXI, § 2. subd. (b).) The Commission’s work could not be
approximated or replaced in time for use in the June 2012 election. And the

certified maps are constitutional in every respect.

VL.  RESPONSE TO PETITIONERS’ ARGUMENTS ABOUT
“REMEDIES AVAILABLE” AND “TIMING ISSUES”

For the reasons already discussed. none of the remedies sought by
Petitioners are available. (Section V. supra.) The limited circumstances in
which the Constitution authorizes the Court (or masters) to adjust district lines

do not exist here. (Cal. Const., art. XXI. § 2. subd. (j).)

With regard to timing, Californians have a compelling interest in the
prompt resolution of the issues presented by Petitioners. (Cal. Const., art. XXI,
§ 3. subd. (b)(3) [the “Court shall give priority to ruling”].) Applying the
correct standard of review of significant deference to the Commission’s work,

the issues presented can and should be decided on the papers already presented.

If, arguendo. the Court were to request further briefing on any issue
presented by Petitioners, the Commission suggests that the Court set a schedule
that would permit an expeditious ruling by this Court—e.g.. supplemental

briefs due in several weeks following any request for further briefing.
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