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INTRODUCTION 

Respondent Debra Bowen, California Secretary of State, respectfully 

submits this return to the order to show cause issued on December 9, 2011. 

The order to show cause directs respondent Secretary of State and 

intervener Citizens Redistricting Commission to address the following 

issues: 

What standard or test should this court apply in 
determining whether a referendum is "likely to qualify" 
within the meaning of article XXI, section 3, subdivision 
(b )(2) of the California Constitution, for purposes of 
deciding when a petition for writ of mandate may be filed 
in this court under that constitutional provision? 

Is this court’s authority to entertain a petition for writ of 
mandate prior to the formal qualification of a referendum 
petition limited to the circumstances set forth in article:: 
XXI, section 3, subdivision (b)(2), or does this court have 
other authority (including inherent authority) to entertain 
such a petition even if it cannot yet be determined whether 
such a referendum is "likely to qualify" for placement on 
the ballot? 

What relief, if any, should this court order in the’ event the 
referendum regarding the Senate redistricting map 
qualifies for the November 2012 ballot? 

’The Secretary of State’s response follows. 

ARGUMENT 

1. To DETERMINE WHETHER A REFERENDUM Is "LIKELY To 
QUALIFY" WITHIN THE MEANING OF ARTICLE XXI, 
SECTION 3(B)(2), THE COURT SHOULD REQUIRE A 
PETITIONER To ESTABLISH THAT FACT BY A 
PREPONDERANCE OF THE EVIDENCE. 

Article XXI, section 3(b)(2) of the California Constitution permits any 

voterto file a petition for a writ of mandate or writ of prohibition to "seek 

relief’ where "a certified final map is subject to a referendum measure that 

Z006 
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is likely to qualify and stay the timely impleme 

Court has "original and exclusive jurisdiction" 

"shall give priority to ruling" on them. (Cal. C 

(b)( 1), (b)(3).) Article XXI contains no descrip 

applicable to such proceedings, therefore the nc 

Calfbrnia Correctional Peace Officers Assn. v. 

10 Cal.4th 1133, 1154 ["the normal burden of 

proceeding under Code of Civil Procedure see 

I By default, the law places the burden of 

relief "as to each fact the existence or nonexi 

of the map." This 

such petitions and 

art. XXI, § 3, subds. 

of the burden of proof 

rules apply. (See 

te Personnel Bd. (1995) 

f applies in a mandamus 

1085"].) 

if on the party seeking 

of which is essential to 

the claim for relief or defense that he is assertin :�" (Evid. Code, § 500; 

StatePerscnnelBd., supra, 10 Cal.4th at p.  11 5z Such facts require proof 

by "a preponderance of the evidence." (Evid. Code, § 115; 

Conservatorship of Wendland (2001) 26 Cal.4th 519, 546.) 

This Court has required litigants to meet a 	and convincing 

burden of proof in cases in which "particularly j 
	

individual 

interests or rights are at stake such as the termin1 ion of parental rights, 

involuntary commitment, and deportation." (We T ier v. Fleischman (199 1) 

54 Cal.3d 476, 487 [internal quotation omitted]; ee also 1 Witkin, Cal. 

Evidence (4th ed. 2000) Burden of Proof and Pr umptiOns, § 39, pp. 188-

190 [listing approximately twenty categories of ses in which courts have 

required a higher burden of proof].) Although t re are clearly important 

interests at stake in an action involving a final n istricting map, the 

interests are public, not private. Accordingly, ti Court should utilize the 

default standard: Petitioner bears the burden of roving, by a 

preponderance of the evidence, that a 	� "is likely to qualify." 

Although it is difficult to articulate a sin test to apply in analyzing 

whether a litigant has met his or her burden to ablish by a preponderance 
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of thg evidence that an initiative or referendum likely to qualify for the 

ballot, there are ways of meeting the burden. 

In the normal course of events, the earliest at a petitioner could 

show:tbat a referendum is likely to qualify 
	

be around November 23 

of a redistricting year. The Commission must cd 1rtify its final maps by. 

August 15 (Cal. Const., art. XXI, § 2, subd. (g)), petitions in support of a 

referendum must be submitted to county elections officials within 90 days 

(Elec. Code, § 9014), and the county elections 	must report the raw 

count of signatures to the Secretary of State eig business days later. (Elec. 

Code, § 9030, subd. (b).) These dates are fixed the Constitution and by 

statute, and unless the Constitution or statutes c 
	they will routinely 

result in a date of about November 23 to release be raw count. There is a 

significant historical record of what percentage 

(See Democracy by Initiative: Shaping Ca4forii 

Government (Center for Governmental Studies, 

sufficiently high raw count might establish, bef 

referndum is likely to qualify. 

It is also possible that a referendum might 

prior to submission of petitions to county dec 

it appears that in 1981 more than 900,000 sigi 

support of referenda concerning redistricting b: 

and congressional districts.’ At that time, only 

a raw count will be valid. 

’s Fourth Branch of 

ed. 2008) at p. 149.) A 

verification began, that a 

found likely to qualify 

officials. For example, 

es were submitted in 

for Senate, Assembly, 

6,119 signatures were 

See Roberti ’s New Army ofAnimal 
(March 1983) p. 2. (The first three pages of 
Appendix.) 

Respondent apologizes for citing ape 
briefing schedule ordered by the Court, resp 
locate original sources. 

rs, California Journal 
article are attached in the 

ical, but given the short 
nt has not had time to 

C] 
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requited to qualify a referendum. 2  In that circumstance, it is possible that - 

well before the date of submission - a qualified rofessiona1 involved in the 

referdudum drive could have submitted a declaration with evidence 

sufficient to sustain a finding that the referenda were likely to qualify. (In 

this cse, no qualified campaign professional has presented a declaration 

concerning the likelihood of qualification.) 

Here, the low raw-signature count, measured against historical 

signature-validity rates, is insufficient to establish by a preponderance of 

evidence that the referendum is likely to qualify for the ballot. 

(Respondent’s Preliminary Opposition at pp.  4-81) 

H. THE COURT DOES NOT HAvE AUTHORITY To ENTERTAIN A 
PETITION FOR WRIT OF MANDATE BEFORE IT Is 
DETERMINED THAT A REFERENDUM Is "LIKELY To 
QUALIFY" FOR THE BALLOT. 

The authority for court intervention granted by article XXI is specific: 

Any registered voter in this state may also file a petition for a 
writ of mandate or writ of prohibition to seek relief where a 
certified final map is subject to a referendum measure that is 
likely to qualify and stay the timely implementation of the map. 

(Cal. Const., art. XXI, § 3, subd. (b)(2).) This language was added by 

Proposition 20 in 2010, at the same time that the date for Commission 

certifibation of new maps was advanced from September 15 to August 15. 

Thesei amendments reflect a shared understanding that the Court has no 

authority, other than that expressed in article XXI, to entertain a writ 

petition before it is established that a referendum is "likely to qualify." 

(See Abelleira v. District Court ofAppeal (1941) 17 Cal.2d 280, 291 

["Speaking generally, any acts which exceed the defined power of a court 

in any instance, whether that power be defined by constitutional provision; 

2 Ibid. 

EA  I 
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express statutory declaration, or rules developed by the courts and fol owed 

under,  the doctrine of stare decisis, are in excess ofjurisdiction, in so far as 

that term is used to indicate that those acts may be restrained by prohibition 

or annulled on certiorari"]; Rodman v. Superior Court of Nevada County 

(1939) 13 Cal.2d 262, 269 ["when a statute authorizes prescribed procedure, 

and the court acts contrary to the authority thus conferred, it has exceeded 

its jurisdiction, and certiorari will lie to correct such excess"]; 2 Witkin, 

Cal. Procedure (5th ed. 2008) Jurisdiction § 285, p.  891.) 

To be sure, once the Court determines that it must adopt its own 

redistricting plan, e.g., because the body normally responsible for that task 

has failed to act, it has latitude to exercise "equitable powers to fashion 

remedial techniques in this area of the law[..]" (Legislature v. Reinecke 

(1973) 10 Cal.3d 396, 406-407 [enjoining application of one-year residency 

requirement for legislators contained in article IV, § 2, subd. (c) when new 

districts were created by court order less than one year before election]; 

Reynbids v. Sims (1964) 377 U.S. 533, 585.) However, this equitable 

power is a remedial power, it is not the power to entertain a petition in 

excess of authority granted by constitution or statute. 

The Court lacks authority to entertain a petition concerning a 

referendum of a redistricting map where it has not yet been determined that 

the referendum is "likely to qualify" for the ballot. 

ilL ASSUMING THE REFERENDUM QUALIFIES FOR THE BALLOT, 
RESPONDENT BELIEVES THAT THE ONLY PRACTICAL RELIEF 
Is To ORDER THE USE OF THE ColsiMissIoN’s NEW SENATE 
MAP FOR THE 2012 ELECTION CYCLE. 

As explained in respondent’s Preliminary Opposition filed December 

6, 2011, respondent believes that it is not practical to draw new Senate lines 

this late in the election season. (Respondent’s Preliminary Opposition at 

pp. 11-14.) Accordingly, in the event the referendum regarding the Senate 

redistricting map qualifies for the November 2012 ballot, respondent 

5 
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believes that the only practical relief would be for the Court to oder that 

the Commission’s new Senate map be used for the 2012 election’ cycle, 

pendhig a vote on the referendum at the November 2012 general election. 

CONCLUSION 

For the reasons set forth above, respondent respectfully submits that 

(a) in ,  an action under article XXI, section 3, subdivision (b)(2), a petitioner 

bears Ithe burden of showing that a referendum is likely to qualify by a 

preponderance of the evidence, (b) the Court lacks authority to entertain a 

petition for writ of mandate before it is determined that a referendum is 

likely, to qualify for the ballot, and (c) the only practical relief in the present 

action is to order the use of Commission’s new Senate map for the 2012 

election cycle. 

Dated: December 14, 2011 	Respectfully submitted, 

LowELL FINLEY 

Chief Counsel 
Office of the Secretary of State 

KAMALA D. HARRIS 
Attorney General of California 
DOUGLAS J. WOODS 
Senior Assistant Attorney General 
PETER A. KRAUSE 
Supervising Deputy Attorney General 

7  
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Finalreapportionm.ent naps (maybe) 

Aftei year of battling in courts, ballot boxes and Among 
themselves, California 1awmkershave poducecl thir 
second ’ce.rsiuxi. of reapportionment for tlu 19805. Because 
the firs veribn was rejected by voters last June, the new 
one has o look different, ad it does. All sorts efcongressio-
nal and] distict boundaries haize been changed. Bu1’the 
spiritof1eappdrtionmnL ’f rernins in thelatst versibn to 
help the Democratic majority by protectilig it from paten-
dal Rej:lubliqan gains. To do so, both plan concentrate as 
many Rpubliean voters as .possible�iu a relative handful of 
lislatve and cong–essioual districts while spi-eadin the 
Denoctatic strength around. 

Many Republican leaders, whQfougjfl uccessfully 
agastoapport.iomnent I, seem willing now to let the is- 

dia Baying been ejected t}emseh’e .Iat 1’ovembr 
wider te Uneaf Reapjiortiónment 1, and hosing been prQ-
’tte.ted by ,thejatest version, they 0ee no-reaqoh to fight 
aimtherIlong.an’d cos lyb Iefr’hae. Buekingthe’trinid 

c,o js i Ajssemb1rnian ion Sebatntm of Sonuma who wants 
to nullify the Łw verSibn and place a third rcapportionmnt 
plan before voters 

SebÆtiani, of the wine-znakthg fatalLy, says his plan is 
morettir and better for the publcbecauseit would pi -otect 
communitiesof interest, generally b being more respectful 
of city andcounty boundaries than -  the other two. At the 
moment, S’ebastiani is raising money for a signature- 

gathering campaign, which, be says, couldeost about $1  
Ron: If all goes as planWed, heays, he will the req 
signatures, about. 400,000, by June. 

Eyenif he gots the signatures,eb$in 
the woods. He’ll need millions of doll;u-sfor 
paign, but t  more importantly he’ll need (err 
Deukmejian to call a special election later this 
the new district lines .an’be in phiec before Prpa.a 
must begin for the elections of 1984. 

Sebastiani hopes Deukmejian will imike the call 
November fith, 1988, to coincide with municipal ele 
around the state. But l)eulcmejiuii, fighthg to hold 
state costs, i not enthusiastic about an eleelion that wr 
cost about .20 million and would open him Co charg e  
spending the sum to secure a political advantage.for 5  

The Tp9st controversial part of the, itiitiai Demo 
rapportionent wasitarec,arvingofthe stat.es4’eo 1  
sional :liatriets. Called at outra.otis &rymande  
Republicans, it enabled Democrts to pick up .sbt.s 
list November’s-elections, ’a gain that represŁnted:ne  
qiarter of the total gain that’thepasLyregisterecl.aj 
æation. To thegre,e that thuae gains forced Pie 
Reagan to ’change course on defense spending and oti 
sues, California reapportionment has influenced the 
try. 

Thes long reapportionment trial... 
A cahmdar of conision and controversy 

Sept4mber 15th, 1981 - Demog,ratic majorities in the 
Sate and Assembly ian ’thiobgh ’three redistriŁting 
bills;lone-each for ’Senate. Assembly nid congressional 
dis&lcts. In response to’Eepublican protests, Democrts 
say, tiat Bepulian-eontro.Ued ’legislatures in Other 
state4 are ’behaving no less piditicafly; T,he.constithtion 
requires reapportionment of the’,State Board of Equal-
ization after eathfeder,a,Lcensus, bUt lawmakers cannot 
agred’oii iew districts and fail to pass a bill. 

Sept4mber22nil481 �’PrejdentReagtimcomethe 
first (OalifOrnia’voterto algn aepublian-sionsore1’bai-
lot ptition.to overturn the bills. Uthe signature drbe is 
sucesIUl, voteiS iti:the,3ün�.8th’ p–imtS’ elecii’on’will 
be’ a4ed‘tor approve. or disapprove.each:bllL Meanwhile, 
Demcrata file suit to block the referenda. 

Daeenber’15th 198 = Secretary-of Stte"Marcli ’Fang 
Ei ajnoupees that the Repblicatc referebda have quail-
fledfr tht J unº ballot. Needing cdgnatures’from 346;119 
registered-voters for eah bill, the GOP, largely throuh a 
diree-mail ean,paigii, collects over 900,000 for each. 

January 28th, 1982 - state ’SupremeCourt allows Re-
pub1ian referenda to appe4r on June 8th ballot, but 
hands DemocratS anajór victory by requiring that.pri-
marand geberal elections in 1982 be held on the nOw 
district lines. RepUblicans had 6pe*3’that the court 
would keep:’amoratmiunn the bills; tlrequiringthat 
the elections be hØldn previous lilies, which wouldgive 
Repiblicans a better chance to pick up more seats. Ze-
caus of federal laws, the court was unanimous in re- 

.oiring the new congressionallines, but split 44,’ 
Senate .and Assembly. 

February 2nd, 1982 - The State Republican.Part’- ai 
the public,interest lobbying group, Common Cause, ft 
mally open an initiative campaign to create a 10-uiethb 
commission to handle reapportionment in the futur,e. 

Tune 8th, 1982 - Voters reject the three reapportio 
nent bills, 1epublicans, Common Cause and near, 
evoryoneelse looks forward to voterappovaI of am 
rehpportionmgnt. commis8iw in November 

June 21st, 1982 - Secretary of State ’MSrch Fang] 
announces that the reappostionmØiitcommisaion iiut 
tiye sponsored by Republicans and Common Qause Ii 
qualified for Iovmber 2nd ballot. Needing-  sigpatu 
from 5d,190registered’ voters, the’two groups ha 
gathered neariy 700,000. 

November 2nd, T98Z - Voters reject the prOpOSed nE 
comiriision. Republicans and Common Cause blame d 
feat on overconfidence and insufficient advertising- 

December 6th, 1982 - The 1983-84 Legislature 
venes with lame-duck Governor Brown still in offid 
With bw re’apprtinnmetit bills ’required because 
June referenda, Democrats rush to complete new pag 
age before January rd, 193, whexr’Republican Gd 
ernor GeorgeDeukmejian tikes charge. 
January2nd, 1983 - Brown signs two reapportionrile  
bills.:int’law - one for Congress and State b’oard’] 
Equalization, the other for SnaLe and Assembly- 

LEGISLATIVE DISTRICT 
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