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INTRODUCTION

The Voters FIRST Act, approved by the voters inNlovember 4, 2008 general election as
Proposition 11 (the “Act™},requires the State Auditor to initiate an applaaprocess for
selecting the members of the Citizens RedistricGognmission (the “commission”). The
commission, composed of 14 members, is responfgibledrawing district lines for the Senate,
Assembly, and State Board of Equalization basethemost recent census information. To
serve as a member of the commission, an applicast be a registered California voter who has
voted in at least two of the last three statewieleegal elections prior to submitting an
application and has been registered continuoudly the same political party, or no political
party, for at least five years immediately prioafgpointment. Additionally, an applicant cannot
have a conflict of interest, as defined by the Athe Act also makes those who are selected to
serve as members of the commission ineligible td bkective public office at the federal, state,
county, or city level for 10 years, and ineligilttehold appointive federal, state, or local public
office, serve as paid staff for the Legislatureny individual legislator, or register as a lobbyis
for five years from the date of appointment to ¢benmission.

The Act requires the State Auditor to select th@ligant Review Panel (the “panel”) that will
review the applications of persons wishing to semvéhe commission. On November 16, 2009,
the State Auditor selected this panel by randomiyvihg the names of three auditors from a
pool of qualified independent auditors who arenszd by the State Board of Accountancy and
have ten or more years of experience working aadependent auditor. Under the Act, the
panel evaluates all of the applications submitteellgible applicants, and based on that
evaluation, identifies a pool of 60 of the mostIdiea applicants. This pool of 60 applicants
must consist of three subpools of 20 applicant eaith one subpool comprised of applicants
registered with the state’s largest political paaiyother subpool comprised of applicants

! The Voters FIRST Act is contained in article XXlthe California Constitution and sections
8251 through 8253.6 of the Government Code. Urddssrwise indicated, all statutory
references are to the Government Code.



registered with the state’s second largest polipeaty, and a third subpool comprised of
applicants not registered with either of the state/o largest political parties. The State Auditor
sends a list of the names of the 60 most qualdjgalicants to specified leaders in the
Legislature who may strike not more than eight @ppits from each of the three subpools. The
legislative leaders are then required to returrréineaining names to the State Auditor, who
randomly draws, from the names of applicants natksn in each of the subpools, three
applicants registered with the largest politicatyahree applicants registered with the second
largest political party, and two applicants notisegred with either of the two largest political
parties. These applicants drawn by the State Autiécome the first eight members of the
commission. For the current redistricting cyche first eight commissioners must be selected
by November 20, 2010. During the final phase efghlection process, those first eight
members of the commission select the final six menqbf the commission from the applicants
remaining in the three subpools.

The State Auditor adopted regulations on OctobeP09 that relate to the following subject
areas of the Act: the creation and operation optreel; a comprehensive outreach program
designed to increase awareness of the opportunggrive on the commission; several phases of
the application process; the method for screengpyi@nts to determine whether they meet the
eligibility requirements to serve on the commissiibre process for evaluating applicants to
identify the pool of 60 of the most qualified aggalnts; the procedure for transmitting a list of
the names of the 60 finalists to the Legislatared the process for randomly drawing the first
eight members of the commission (Cal. Code Regs2, &8 60800 et seq.While conducting

that rulemaking, it became apparent that additioegiilations would be needed to provide
guidance regarding the final phase of the appbogbrocess and to clarify provisions of the Act
that make commission members ineligible to holdasempublic offices or to engage in certain
activities for specified periods following their@gntment to the commission. The State
Auditor therefore decided to commence a seconanalténg process which began with the
release of a Call for Public Comment on January2030. The State Auditor has the authority,
under section 8546, subdivision (g), to adopt ragphs as necessary in order to carry out the
duties assigned to her and to the Bureau of Statht#\(the “Bureau”) under the law.

Based on our review of the public comments thategeived in response to the Call for Public
Comment, as well as what we have learned from imeiging the application process up to this
point, we are proposing the adoption of 11 new le@gns and the amendment of four existing
regulations to further guide the application preoestablished by the State Auditor pursuant to
the Act. A discussion of each of the regulatidre tve are proposing to either create or amend
may be found in the Proposed Regulations sectighi®imemorandum.

BACKGROUND

Final Phase of the Application Process — Phase \dl&ction of the Final Six Members of the
Commission

The responsibilities of the first eight membershef commission, who will be selected by
random drawing, are described in section 8525, igidioh (g) (“subdivision (g)”). Specifically,
the first eight members of the commission mustDegember 31, 2010, select the final six



members of the commission in a manner that enskieg®rmation of a 14-member commission
that reflects the state’s diversity while also lgersed on the applicants’ relevant analytical
skills and ability to be impartial. However, thetfprovides no further guidance regarding how
this selection should be performed. The Act alswiples little guidance regarding how the
applicants, once all 14 of them have been seleatifldnake the transition to becoming a fully
functional commission.

For example, the Act does not address the nedtiddirst eight commissioners to have
administrative and legal support. Section 825Bdsuision (a) authorizes the commission to
hire commission staff, legal counsel, and constdtas needed, and it also requires the Secretary
of State to provide support functions to the consinis until its staff and office are fully
functional. However, assistance from the Secret&ftate is not mandated until the full 14-
member commission is formed. Thus, there is aaanp “gap” in the initiative in that it does
not expressly require any state entity to provigep®rt to the first eight commissioners as they
select the final six commissioners. As the firghecommissioners will have no more than six
weeks to select the final six commissioners, sugpart will be essential to the selection of the
full commission by the December 31, 2010 deadlidAkhough not an exhaustive list, other
examples of procedural items that are not spedifiea@dressed in the Act include training for
the first eight commissioners, the manner in whighmeetings of the first eight commissioners
shall be conducted as they go about the businessledting the final six commissioners, and the
procedures the first eight commissioners must ¥oilo selecting the final six commissioners in
order to ensure that the selection is consistettt the requirements of subdivision (g).

The State Auditor has the authority to adopt retipiia governing the operation of this phase of
the application process, even though it involvesgarticipation of the first eight members of the
commission, precisely because it is a part of g@ieation process. Under article 2, section 2,
subdivision (c)(5) of the California Constitutidhe commission members cannot assemble a
quorum that would allow them to exist as an indelean state body with less than nine
members. Accordingly, the first eight membershef tommission are performing their limited
duties of selecting the final six members of themoossion under the auspices of the State
Auditor who is charged with initiating and oversegthe application process as provided by
section 8252, subdivision (a)(1). This gives lmer authority to establish rules governing how
the first eight members of the commission shalfqrer the selection, so long as those rules are
consistent with the Act.

Accordingly, we are proposing new regulations neagsfor the implementation of subdivision
(g) that are intended to ensure the first eight mens of the commission are prepared to carry
out the final phase of the application process. &l§e are proposing minor amendments to
several existing regulations in order to ensurétthia final sixth phase of the application process
meshes smoothly with the other phases of the ajait process.

Restrictions on Applicants Selected To Serve on@wmmmission

Just as the Act, through its conflict of interegiyisions, makes certain individuals ineligible to
serve as members of the commission due to pasttesisuch as holding particular public
offices, being employed by the Legislature, andkivigy as a registered lobbyist, the Act also



prohibits persons appointed to serve as membedheafommission from holding certain public
offices, being employed by the Legislature, andkivay as a registered lobbyist for specified
periods of time after the appointment. The Actvdes, in article XXI, section 2, subdivision
(c)(6) (“subdivision (c)(6)”) that an applicant seted to serve as a member of the commission
shall be prohibited, for a period of ten years bagig from the date of appointment, to hold
elective public office at the federal, state, cquot city level in California. This subdivision
also provides that an applicant selected to ses\eeraember of the commission shall be
prohibited, for a period of five years beginningrir the date of appointment, to hold appointive
federal, state, or local public office, to servepagl staff for the Legislature or any individual
legislator, or to register as a federal, statépcal lobbyist in California. Significantly, whiléhe
post-appointment prohibitions of subdivision (c)é¢ similar in many respects to certain of the
conflict of interest prohibitions that pertain fopdicants, they are also different in many respects
both in scope and specific wording from the comnfbitinterest prohibitions. For instance, while
the conflict of interest provisions only make aguar ineligible to serve as a member of the
commission due to being elected or appointed taicefederal and state offices, subdivision
(c)(6) places a restriction on the ability of a eonission member to hold certain unspecified
local offices. Further, while subdivision (c)(6as the terms “elective public office at the
federal, state, county, or city level,” and “appoie federal, state, or local office,” these ar¢ no
terms found in the conflict of interest provisiasfghe Act, and these terms are not otherwise
defined in the Act, creating considerable ambigtetyarding which offices an applicant may not
hold and what activities an applicant may not eegadf selected to serve on the commission.

Having such ambiguity in the prohibitions the Atiposes on applicants selected to serve as
members of the commission disrupts the applicatiocess in two very significant ways. First,
it prevents applicants from making an informed sieci prior to their selection about whether
they really want to serve on the commission, bezdlusy do not know whether they will have to
give up a current office or prospective opportumisya consequence of being appointed to the
commission. Second, it puts the panel in thediffiposition of not knowing whether to include
an otherwise well-qualified applicant among then@st qualified applicants because that
applicant holds a public office that he or shenwilling to give up, and it is unsettled whether
the applicant can serve on the commission whildicoimg to hold the current office.
Additionally, the commission itself, once estabéidhcould find itself embroiled in controversy
over whether certain commissioners are properliesedue to holding an office or engaging in
an activity that may or may not be prohibited bipdiuision (c)(6).

The State Auditor has the authority to adopt retipia interpreting the post-appointment
prohibitions contained in subdivision (c)(6) beaussolving the above-stated ambiguity
regarding the restrictions that will apply to amplgant selected to serve on the commission is
essential to establishing an effective applicafioycess, as neither the panel nor the applicants
themselves will know who is truly able and willitgserve as a member of the commission. It
is therefore implicit in her authority under seat@®252, subdivision (a)(1) to initiate and oversee
the application process for selecting the membktiseocommission.

In giving meaning to the words and phrases useélddrffice holding restrictions, we applied

rules of statutory interpretation. The general gipfes that govern interpretation of a statute
enacted by the Legislature apply also to an imvéatneasure approved by the voteRolert L.
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v. Superior Court (2003) 30 Cal.4th 894, 900Thus, the primary task here is to determine the
intent of the electoratd>(ofessional Engineersin California Government v. Kempton (2007) 40
Cal.4th 1016, 103y s0 as to effectuate that inte{an v. City of Anaheim (2004) 33Cal.%

335, 340. We look first to the words of the initiative asure, as they generally provide the
most reliable indicator of the voters' interfBernard v. Foley (2006) 39 Cal.4th 794, 804 If

the provision's words are ambiguous and open t@ itih@m one meaning, we consult the
legislative history, which in the case of the Astthe ballot pamphletBpard of Supervisorsv.
Lonergan (1980) 27 Ca.3d 855, 8§6In cases of ambiguity we also may consult any
contemporaneous constructions of the constitutipralision made by the Legislature or by
administrative agenciedb{d.)

As the terms “elective public office at the fedesthte, county or city level” and “appointive
federal, state, or local public office” are ambiga@nd subject to more than one possible
meaning, we first looked to the Act itself for fluetr clarification. The Findings and Purpose
section (“statement of intent”) contained in thet Atates that the “Independent Citizens
Redistricting Commission will draw districts basmustrict, nonpartisan rules designed to
ensure fair representation.” Further, the statérokimtent states that, “[tjhe reform takes
redistricting out of the partisan battles of thejistature and guarantees redistricting will be
debated in the open with public meetings...” Moreottee stated purpose of the Act is to
“make the redistricting process open so it caneatdntrolled by the party in power. It will give
us an equal number of Democrats and Republicatiseocommission, and will ensure full
participation of independent voters—whose voicescampletely shut out of the current
process.” The Act also states that the selectiongss for service on the commission is
“designed to produce a Citizens Redistricting Cossmin that is independent from legislative
influence and reasonably representative of thieeStaiversity.”

Although the statement of intent provided some guoiae, it did not resolve the ambiguities and,
therefore, we turned to the ballot pamphlet (Balatmp., Gen. Ele¢November 4, 2008)) for
specific intent provisions that impose restrictiemsoffice holding or the intended meaning of
the terms used in those provisions, and foundtti®ballot pamphlet offers no further guidance.
However, the ballot pamphlet argument that wasamexpin support of the Act indicates that
those who serve on the commission should be foee frartisan political influence which is
simply consistent with the language found in tleeshent of intent.

In light of the fact that the apparent purposeutifdivision (c)(6) is to help free commissioners
from partisan political influences, we tried toftithe regulations interpreting the subdivision
with three concepts in mind. First, a commissia@mber should not be allowed to benefit from
his or her redistricting work by being elected tstate office that represents a district whose
boundaries were drawn by the commission membetorfse a commission member should not
be in a position where he or she can be punishedismr her redistricting work through the
denial of political support for an elective offioeremoval from a desirable appointive position.
Third, a commission member should not be in a wsivhere he or she can be rewarded for his
or her redistricting work through the granting ofipical support for elective office or
appointment to a desirable appointive positionrtii@rmore, keeping in mind that “the right to
hold public office, whether by election or appoietm, is one of the valuable rights of
citizenship.” Carter v. Commission on Qualifications of Judicial Appointments (1939)14 Cal.2d



179, 182iting Peoplev. Dorsey (1867)32 Cal. 296.) we tried to craft the regulationgret
they do not unnecessarily restrict the ability omenissioners to hold public office any more
than necessary to ensure that commission membefeearfrom partisan political influence.

Additionally we also tried to draft the proposedutations so that the prohibition against
holding certain elective public offices harmonizgth the prohibition against holding certain
appointive public offices. In particular, we washt® ensure that for those offices that may be
filled either by election or appointment, holdirfgtoffice is either permitted or prohibited by the
Act, regardless of how the office is filled. Fuwathvarious offices that are fundamentally similar
in nature should all be classified the same insaéavhether they may be held by a
commissioner. Not achieving this kind of consisteim the application of the law would be
extremely problematic. We strived to achieve stmfisistency through the definitions we
attached to the terms “elective public office & tlderal, state, county, or city level” and
“appointive federal, state, or local public offite.

PROPOSED REGULATIONS

Requlations Guiding Phase VI of the Application Rzess

Proposed Amendmentsto Current Regulation 60841. Overview of the Application Process

Existing regulation 60841 briefly summarizes eabbhge of the application process for selecting
the members of the commission, but stops shorestribing the last phase. One of the
proposed amendments to this regulation deletes tihendescription of Phase V of the
application process a reference to the selectidheofinal six commission members of the
commission. Another proposed amendment adds aijpisse of Phase VI of the application
process as the part of the application processinhathe first eight members of the commission
select the final six members of the commission.

Proposed Amendmentsto Current Regulation 60846. Written Public Comments and
Responses

Existing regulation 60846 sets forth the proceswhich members of the public may submit
written comments about the applicants being constifor selection to the commission and the
process by which applicants may respond in writtnthe comments that have been made about
them. The proposed amendments to this regulatasifycthat as the public will be entitled to
submit written comments throughout the applicapoocess about applicants being considered
for selection to the commission, this comment pseadso extends to Phase VI of the
application process.

Proposed Amendmentsto Current Regulation 60853. Phase V-Random Drawing of First
Eight Commissioners



Existing regulation 60853 specifies the procedtinas shall be followed during Phase V of the
application process when the State Auditor randairdyvs the names of the applicants who will
become the first eight members of the commissidawever, this regulation fails to provide
adequately for the transition to Phase VI of thgliaption process, in that it does not specify
anything about notification of the selected appitsaor how information about the selected
applicants will be disseminated to the public. Pheposed amendments fill that void by
specifying the bureau shall notify applicants d@ittselection to the commission and shall post
certain information about the selected applicantthe bureau’s website.

Proposed Amendmentsto Current Regulation 60855. Commission Vacancies

Current regulation 60855 sets forth the procedssthal be followed in order to fill any
vacancies that may occur on the commission afeentembers have been selected. Although
we have no intention of revising this process dythe current rulemaking, the bureau’s
regulations concerning the application process ddlalv in a more logical succession if
regulation 60855, and those immediately followihygvere devoted to providing guidance
regarding Phase VI of the application process haddstrictions that apply to the activities of
commission members after they are appointed. \Aetbre are proposing to move the
substance of existing regulation 60855 into a negulation 60863 that will appear after the new
regulations we are proposing in this rulemakingemo Regulation 60855 will then be devoted
to specifying the training that the bureau will yide to the first eight members of the
commission.

In order for the first eight members of the comnaisdo be adequately prepared for the
important task of selecting the final six membdrthe commission, it is apparent they will need
training regarding the duties the law imposes @mtkvhen making the selection of the final six
members and training regarding the qualities thesdrto look for in a commissioner. Modeled
after existing regulation 60832, which specifies ttaining that must be provided to the panel,
this proposed regulation specifies that the firghemembers of the commission shall receive
training that at a minimum covers five key topittee requirements for conducting a public
meeting; the duties the first eight commissionegehunder the Act and its implementing
regulations when performing the selection; Califaidiverse demographics and geography;
the legal responsibilities of the commission urttierAct, the United States Constitution, and the
Voting Rights Act of 1965; and the process for perfing redistricting. Providing such training
to the first eight members of the commission igeg8al to ensuring they will have a sufficient
understanding of the selection criteria to carriytbeir responsibilities.

Proposed Regulation 60856. Administrative Support for the First Eight Commissioners

Although the Act is silent as to what administratitechnical, clerical, and legal support will be
provided to the first eight members of the comnaissivhen they undertake selection of the final
six members of the commission, it is obvious thél/nmeed such support to accomplish that
duty. This proposed regulation therefore provithes the bureau will provide such support,
pursuant to the State Auditor’s authority to irtdi@nd oversee the application process, in order
to ensure that the first eight members of the casion can fulfill their responsibilities. This
support shall include: collecting and managing &agibn materials; gathering additional



information at the direction of the first eight conssioners; arranging public meetings; making
travel arrangements; providing technical and adstriaiive support for meetings;
communicating with the public on behalf of the coission members; and providing legal
counsel. The proposed regulation also providestiieabureau shall keep and retain the records
generated during this final phase of the applicagimcess for at least 12 years, consistent with
its record retention for the other phases of th#iegtion process.

Proposed Regulation 60857. Paymentsto First Eight M embers of the Commission

Section 8253.5 provides that commission membersraited to receive specified compensation
for each day they are engaged in commission buseras reimbursement for expenses incurred
in connection with the duties they perform pursuarthe Act. The proposed regulation clarifies
that when the first eight members of the commissi@nengaged in training for selecting the
final six members of the commission, they are eedag commission business for which they
are entitled to receive the specified compensat®imilarly, the regulation clarifies that
expenses incurred by the first eight members ottmemission in training for selecting the final
six members of the commission are expenses incurreshnection with the duties they perform
under the Act, so they are entitled to receive beirmement for those expenses.

Proposed Regulation 60858. Phase VI M eetings of the First Eight Member s of the
Commission

Proposed regulation 60858 presents certain proakcquirements for the meetings that the
first eight members of the commission shall holdrder to select the final six members of the
commission. Generally modeled after existing ratgah 60836, which specifies the manner in
which the panel shall conduct its meetings, thoppsed regulation discusses: the scope of the
first eight commissioners’ authority at meeting$iane the meetings will be held; the number of
members required for a quorum of the first eighhoossion members; the open meeting
requirements for the meetings; the selection ehapbrary chair and vice chair, the rules or
order, as well as the recording and broadcasteofrtbetings.

To highlight provisions of the proposed regulatibat have particular significance, subdivision
(a) of the regulation expressly declares that thikaity of the first eight commissioners is
limited to selecting the final six commissioners,astion on all other commission matters must
be deferred until the full commission is establsh&ubdivision (b) specifies that the first eight
commissioners shall meet in Sacramento. Thisdsssary because under the Act the first eight
commissioners have so little time allotted to tHemselecting the final six commissioners, they
will need to take advantage of the efficiency aeddiy holding meetings in Sacramento where
the bureau’s staff and resources are availablédi8ision (d) provides that the meetings of the
first eight commissioners shall be subject to thglBy-Keene Open Meeting Act, and are not
subject to the longer notice requirement for megtiof the full 14-member commission as stated
in section 8253, subdivision (a)(1), also becadgsbeneed for the members to progress quickly
within the limited time they have for the selectidBubdivision (e) establishes a procedure for
the first eight commission members to select a teany chair and vice chair that is very similar
to the procedure prescribed by section 8253, sigddiv(a)(4) for the selection of a permanent
chair and vice chair once the full commission grfed. We thought it prudent for the two



processes to be similar, as the process presantssttion 8253, subdivision (a)(4) appears
designed to ensure a balance of power betweerothenssioners having different party
affiliations. Finally, subdivision (h) providesahmeetings of the first eight commissioners shall
be video recorded and broadcast over the intemretmanner similar to the practice employed
for the meetings of the panel.

Proposed Regulation 60859. Communications Between the First Eight M embers of the
Commission and Member s of the State Boar d of Equalization, L egislature and Congress

Section 8253, subdivision (a) prohibits membergheffull 14-member commission and their
staff from communicating with anyone outside ofogen meeting regarding redistricting
matters. Section 8252, subdivision (d) prohibiesmbers of the panel from communicating with
members of the State Board of Equalization, thedlamre, and Congress regarding their
evaluation of applicants. Consistent with thestriions on communications, the proposed
regulation clarifies that the first eight membefshe commission shall not communicate with
members of the State Board of Equalization, thedlamre, and Congress about the selection of
the final six members of the commission or thele s members of the commission. Further
any testimony or public comment the first eight coissioners receive from these officeholders
about an applicant shall be in writing and disctb&ethe public or presented at a public
meeting.

Proposed Regulation 60860. Phase VI Selection of the Final Six Members of the
Commission

Section 8252, subdivision (g) specifies procedtimasthe first eight members of the
commission shall employ to select the final six rhers of the commission. Although the Act is
unequivocal in requiring that the first eight memsbef the commission shall select the final six
members in a manner that ensures the commissilectseCalifornia’s diversity, as well as on
the basis of relevant analytical skills and abitaybe impartial, it provides no guidance
regarding how this objective shall be accomplish&lis proposed regulation fills this void by
setting forth procedures for selecting the final@mmissioners.

Subdivision (a) of the proposed regulation provithes prior to engaging in deliberations about
who to select as the final six members of the cogsion, the first eight members shall review
the application materials for each of the applisantthe pool of applicants eligible for selection
to the commission. It also provides that at anptpauring this phase of the application process,
the first eight members may obtain additional infation about the applicants by asking the
applicants to submit written responses to questort®nducting interviews of the applicants at
a public meeting. The subdivision further provitlegt applicants shall be reimbursed for their
travel expenses, just as they were reimbursed@r €éxpenses when being interviewed by the
panel, if the first eight members of the commissiesh to have the applicants participate in
additional interviews.

Subdivisions (b) through (g) of the proposed retjoiathen specify that as the final six members
of the commission shall be selected to ensuredh@enission reflects California’s diversity, the
first eight members of the commission shall consat®l vote on the selection of applicants, not



as individuals, but as part of a slate of six agapits that must be approved as a slate. By using
this method for considering and voting on applisatite first eight commissioners are thus in a
position to determine, not just whether they faaqarticular applicant, but whether they believe
selecting a particular applicant along with theeot&pplicants they favor will provide the level

of diversity to the commission that the Act mandat&hese subdivisions provide many details
regarding how the selection process will operateugh the use of slates, including: any of the
first eight commissioners may propose a slate;nangsissioner may only have one slate up for
consideration at a particular time; every slatetoossist of two Democrats, two Republicans,
and two applicants not affiliated with either ob#e two parties, and the slates shall, without
using formulas or specific ratios, be designeceftect California’s diversity while being
composed of persons having the required relevaalyieal skills and ability to be impartial
necessary to perform redistricting. Subdivisiondigthe proposed regulation declares that, as
provided in section 8252, subdivision (g), thetfegght commissioners can only approve a slate
with the affirmative vote of at least five commmsers consisting of two Democrats, two
Republicans, and one commissioner not affiliatetth wither of those two parties.

The proposed regulation concludes by providing tmae the first eight members of the
commission select the final six members of the casion, the bureau shall notify the
applicants of their selection and post specifiddrimation about the selected applicants on the
bureau’s website.

Proposed Regulation 60861. Assisting the Commission To Become Functional

Proposed regulation 60861, as the last of the meghoegulations dealing with Phase VI of the
application process, simply provides that everr afleof the 14 members of the commission
have been selected, the State Auditor and hensiihfiot simply abandon the newly formed
commission. Although section 8253, subdivisiorfpajlirects the Secretary of State to “provide
support functions to the commission until its staftl office are fully functional,” this regulation
provides reassurance that the bureau will coopevibethe commission and the Secretary of
State in order to facilitate the commission becayiudly functional.

Requlations Interpreting the Post-Appointment Rastions on the Activities of Commission
Members

Proposed Regulation 60804.1. Appointive Federal, State, or L ocal Public Office

In providing clarity to the post-appointment resions on the activities of applicants appointed
to the commission, the central task was to creafi@itions for the terms used in the restrictions
that would further the underlying purpose for tastrictions, avoid being overbroad, and
harmonize well with each other and other provisiofihe Act to make the restrictions
consistent with each other and the overall thrigh® Act. To do that, we defined the term
“appointive federal, state, or local public offic@hich a commissioner is prohibited from
holding for a period of five years beginning frone tdate of appointment with an eye toward
each of those principles.
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To promote consistency with the conflict of intengovisions applicable to applicants for the
commission, we defined appointive federal or spatiglic office in conformity with how we
defined “appointed to federal or state office” xisting regulation 60804. Accordingly, we
defined appointive federal or state office as adefal or state office filled by appointment of
the Governor, any member or members of the Legigabr any member or members of the
State Board of Equalization. This definition sedrfiging for the post-appointment restriction
as it essentially prohibits a commissioner fronvisgy in an appointive position controlled by
the officials most significantly affected by redisting decisions.

We then defined state or local public office towgesconsistency with the restriction on holding
elective public office in proposed regulation 6081%&nd to ensure the restriction achieves the
purpose for which it was created. To ensure ctersty with proposed regulation 60815.1, we

simply defined appointive local public office asvivay the same meaning as public office at the
county or city level in California.

To ensure that the definition furthers the purposaevhich the restriction was crafted, we kept in
mind that the restriction is intended to prevenbmmissioner from being subject to partisan
political influence by the prospect of having aiddsle appointment either provided as a reward
or taken away as a punishment, by a politicallyivadéd official, as a consequence of the work
a commissioner performs on redistricting. Accogtymunder this proposed definition, the
restriction only applies if the office is a courycity level office that is filled by a person
holding elective public office at the county orydiével and is a desirable position to hold either
because it entails the power of governmental datisiaking, includes compensation greater
than $5,000 per year or a per diem greater thaf $@&0day, or both.

Proposed Regulation 60815.1. Elective Public Office at the Federal, State, County, or City
Level in This State

Consistent with the approach we took in craftingutation 60814.1, we defined “elective public
office at the federal, state, county, or city lenebrder to promote consistency and further the
purpose for which the restriction on a commissidrading elective public office is imposed by
the Act. To promote consistency with the conftitinterest provisions applicable to applicants
for the commission, we defined elective public céfat the federal level and elective public
office at the state level in conformity with how wefined what constitutes being a
congressional candidate for elective public ofcel what constitutes being a state candidate for
elective public office in existing regulation 608Btibdivisions (b) and (c). Accordingly, we
defined elective public office at the federal leaslmeaning the office of Senator or
Representative in the Congress of the United Statgsnay be filled by an election in

California, and we defined elective public offidetlze state level as meaning elective state office
as defined in section 82024. In addition to hathmgvirtue of consistency with similar
definitions pertaining to the Act, these definitsdinrther the purpose of the restriction by
preventing a commissioner from holding a federfitefrepresenting a district whose boundaries
may have been influenced by the commissioner iwidiastate district boundaries or holding a
state office whose boundaries were establishedtivlinvolvement of the commissioner.
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When we drafted the proposed definition for eleztnublic office at the county or city level we
were guided by our intent to create a definitiopoblic office at the county or city level that,

for the sake of consistency, would apply to bodcte office and appointive office. We also
wanted to ensure that we furthered the purposkeofestriction by the scope which we applied
to these terms. As the Act uses the term “countyty level” to describe the offices that a
commissioner is prohibited from holding, it was apgnt that the intent of the restriction was not
just to restrict the holding of certain county dy ©ffices, but other offices that are similar
enough to county and city offices that they maydesidered to exist at the same level.
Accordingly, we defined a county level office asadfice of county government or any special
district, school district, joint powers authority, other political subdivision of the state that
includes at least one entire county. Similarly,deéined a city level office as an office of city
government or any special district, school distjmint powers authority, or other political
subdivision of the state that includes at leastemtée city but is not so large that it includes a
county. By defining county and city level publiffices in this manner we included within the
restriction significant offices that would makeammissioner subject to influence yet without
including minor offices such as neighborhood colpasitions or district positions with
jurisdiction over an area smaller than a city thatild not be expected to make a commissioner
subject to influence.

Proposed Regulation 60820.1. Paid Staff for the Legislature or Any Individual L egislator

Another post-appointment restriction in the Actlplots a commissioner, for a period of five
years from the date of appointment, to serve a$ §taif to the Legislature or to any individual
Legislator. This proposed regulation clarifies thems used in this provision by defining paid
staff to the Legislature as a person employed loyraceiving compensation from the
Legislature and also by clarifying that paid staffan individual Legislator is a person
employed by and receiving compensation from a membihe Legislature, or a business entity
in which a member of the Legislature holds a cdltigointerest, without regard for whether the
duties of employment are related to seeking orihgltegislative office.

Proposed Regulation 60862. Restrictions on Applicants Selected To Serveon the
Commission

This regulation clarifies the time period that ffest-appointment restrictions on the activities of
commissioners will extend, particularly for apphtsappointed to the commission after the
initial selection of the commissioners in ordefilica vacancy. The regulation provides that the
restrictions cannot extend beyond the life of #édistricting commission to which the applicant
was appointed. So once the first member of theeseding commission is appointed to perform
redistricting, then the restrictions end. Thisuddencourage applicants to fill vacancies as it
eliminates the prospect of an appointee being sutpeestrictions well beyond the time they
will serve any purpose.

CONCLUSION

As the Act provides few specifics regarding thafiphase of the application process, we are
proposing regulations and amendments to existigglaions discussed in this memorandum to
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establish a comprehensive selection process thetisrttee goals of the Act and is consistent with
the intent of the voters. Further, the proposedliagions regarding the post-appointment
restrictions on the activities of commission mensheill provide clarity to applicants, members
of the panel, and the general public.
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